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the security, loan, or narrow-based se-
curity index (or class of securities or 
loans) whose value is to be used to de-
termine the amount of the settlement 
obligation under the security-based 
swap; and 

(iii) A statement of whether the 
issuer of any security or loan, each 
issuer of a security in a narrow-based 
security index, or each referenced 
issuer underlying the security-based 
swap is subject to the reporting re-
quirements of Sections 13 or 15(d) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78m and 78o) and, if not subject 
to such reporting requirements, wheth-
er public information, including finan-
cial information, about any such issuer 
is available and where the information 
is available. 

(c) The exemption provided in para-
graph (a) of this section does not apply 
to the provisions of Section 17(a) of the 
Act (15 U.S.C. 77q(a)). 

[77 FR 20549, Apr. 5, 2012] 

§ 230.240 Exemption for certain secu-
rity-based swaps. 

(a) Except as expressly provided in 
paragraph (b) of this section, the Act 
does not apply to the offer or sale of 
any security-based swap that is: 

(1) A security-based swap agreement, as 
defined in Section 2A of the Act (15 
U.S.C. 77b(b)–1) as in effect prior to 
July 16, 2011; and 

(2) Entered into between eligible con-
tract participants (as defined in Sec-
tion 1a(12) of the Commodity Exchange 
Act (7 U.S.C. 1a(12)) as in effect prior to 
July 16, 2011, other than a person who 
is an eligible contract participant 
under Section 1a(12)(C) of the Com-
modity Exchange Act as in effect prior 
to July 16, 2011). 

(b) The exemption provided in para-
graph (a) of this section does not apply 
to the provisions of Section 17(a) of the 
Act (15 U.S.C. 77q(a)). 

(c) This section will expire on Feb-
ruary 11, 2018. 

[82 FR 10707, Feb. 15, 2017] 

REGULATION A—CONDITIONAL SMALL 
ISSUES EXEMPTION 

AUTHORITY: Secs. 230.251 to 230.263 issued 
under 15 U.S.C. 77c, 77s. 

SOURCE: 57 FR 36468, Aug. 13, 1992, unless 
otherwise noted. 

§ 230.251 Scope of exemption. 
(a) Tier 1 and Tier 2. A public offer or 

sale of eligible securities, as defined in 
Rule 261 (§ 230.261), pursuant to Regula-
tion A shall be exempt under section 
3(b) from the registration requirements 
of the Securities Act of 1933 (the ‘‘Se-
curities Act’’) (15 U.S.C. 77a et seq.). 

(1) Tier 1. Offerings pursuant to Regu-
lation A in which the sum of all cash 
and other consideration to be received 
for the securities being offered (‘‘ag-
gregate offering price’’) plus the gross 
proceeds for all securities sold pursu-
ant to other offering statements within 
the 12 months before the start of and 
during the current offering of securi-
ties (‘‘aggregate sales’’) does not ex-
ceed $20,000,000, including not more 
than $6,000,000 offered by all selling 
securityholders that are affiliates of 
the issuer (‘‘Tier 1 offerings’’). 

(2) Tier 2. Offerings pursuant to Regu-
lation A in which the sum of the aggre-
gate offering price and aggregate sales 
does not exceed $50,000,000, including 
not more than $15,000,000 offered by all 
selling securityholders that are affili-
ates of the issuer (‘‘Tier 2 offerings’’). 

(3) Additional limitation on secondary 
sales in first year. The portion of the ag-
gregate offering price attributable to 
the securities of selling securityholders 
shall not exceed 30% of the aggregate 
offering price of a particular offering 
in: 

(i) The issuer’s first offering pursuant 
to Regulation A; or 

(ii) Any subsequent Regulation A of-
fering that is qualified within one year 
of the qualification date of the issuer’s 
first offering. 

NOTE TO PARAGRAPH (a). Where a mixture 
of cash and non-cash consideration is to be 
received, the aggregate offering price must 
be based on the price at which the securities 
are offered for cash. Any portion of the ag-
gregate offering price or aggregate sales at-
tributable to cash received in a foreign cur-
rency must be translated into United States 
currency at a currency exchange rate in ef-
fect on, or at a reasonable time before, the 
date of the sale of the securities. If securities 
are not offered for cash, the aggregate offer-
ing price or aggregate sales must be based on 
the value of the consideration as established 
by bona fide sales of that consideration made 
within a reasonable time, or, in the absence 
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of sales, on the fair value as determined by 
an accepted standard. Valuations of non-cash 
consideration must be reasonable at the time 
made. If convertible securities or warrants 
are being offered and such securities are con-
vertible, exercisable, or exchangeable within 
one year of the offering statement’s quali-
fication or at the discretion of the issuer, the 
underlying securities must also be qualified 
and the aggregate offering price must in-
clude the actual or maximum estimated con-
version, exercise, or exchange price of such 
securities. 

(b) Issuer. The issuer of the securi-
ties: 

(1) Is an entity organized under the 
laws of the United States or Canada, or 
any State, Province, Territory or pos-
session thereof, or the District of Co-
lumbia, with its principal place of busi-
ness in the United States or Canada; 

(2) [Reserved] 
(3) Is not a development stage com-

pany that either has no specific busi-
ness plan or purpose, or has indicated 
that its business plan is to merge with 
or acquire an unidentified company or 
companies; 

(4) Is not an investment company 
registered or required to be registered 
under the Investment Company Act of 
1940 (15 U.S.C. 80a–1 et seq.) or a busi-
ness development company as defined 
in section 2(a)(48) of the Investment 
Company Act of 1940 (15 U.S.C. 80a– 
2(a)(48)); 

(5) Is not issuing fractional undivided 
interests in oil or gas rights, or a simi-
lar interest in other mineral rights; 

(6) Is not, and has not been, subject 
to any order of the Commission entered 
pursuant to Section 12(j) (15 U.S.C. 
78l(j)) of the Securities Exchange Act 
of 1934 (the ‘‘Exchange Act’’) (15 U.S.C. 
78a et seq.) within five years before the 
filing of the offering statement; 

(7) Has filed with the Commission all 
reports required to be filed, if any, pur-
suant to Rule 257 (§ 230.257) during the 
two years before the filing of the offer-
ing statement (or for such shorter pe-
riod that the issuer was required to file 
such reports); and 

(8) Is not disqualified under Rule 262 
(§ 230.262). 

(c) Integration with other offerings. Of-
fers or sales made in reliance on this 
Regulation A will not be integrated 
with: 

(1) Prior offers or sales of securities; 
or 

(2) Subsequent offers or sales of secu-
rities that are: 

(i) Registered under the Securities 
Act, except as provided in Rule 255(e) 
(§ 230.255(e)); 

(ii) Exempt from registration under 
Rule 701 (§ 230.701); 

(iii) Made pursuant to an employee 
benefit plan; 

(iv) Exempt from registration under 
Regulation S (§§ 230.901 through 203.905); 

(v) Made more than six months after 
the completion of the Regulation A of-
fering; or 

(vi) Exempt from registration under 
Section 4(a)(6) of the Securities Act (15 
U.S.C. 77d(a)(6)). 

NOTE TO PARAGRAPH (c). If these safe har-
bors do not apply, whether subsequent offers 
and sales of securities will be integrated 
with the Regulation A offering will depend 
on the particular facts and circumstances. 

(d) Offering conditions—(1) Offers. (i) 
Except as allowed by Rule 255 
(§ 230.255), no offer of securities may be 
made unless an offering statement has 
been filed with the Commission. 

(ii) After the offering statement has 
been filed, but before it is qualified: 

(A) Oral offers may be made; 
(B) Written offers pursuant to Rule 

254 (§ 230.254) may be made; and 
(C) Solicitations of interest and other 

communications pursuant to Rule 255 
(§ 230.255) may be made. 

(iii) Offers may be made after the of-
fering statement has been qualified, 
but any written offers must be accom-
panied with or preceded by the most re-
cent offering circular filed with the 
Commission for such offering. 

(2) Sales. (i) No sale of securities may 
be made: 

(A) Until the offering statement has 
been qualified; 

(B) By issuers that are not currently 
required to file reports pursuant to 
Rule 257(b) (§ 230.257(b)), until a Pre-
liminary Offering Circular is delivered 
at least 48 hours before the sale to any 
person that before qualification of the 
offering statement had indicated an in-
terest in purchasing securities in the 
offering, including those persons that 
responded to an issuer’s solicitation of 
interest materials; and 

VerDate Sep<11>2014 14:07 Jul 24, 2020 Jkt 250059 PO 00000 Frm 00692 Fmt 8010 Sfmt 8010 Y:\SGML\250059.XXX 250059



683 

Securities and Exchange Commission § 230.251 

(C) In a Tier 2 offering of securities 
that are not listed on a registered na-
tional securities exchange upon quali-
fication, unless the purchaser is either 
an accredited investor (as defined in 
Rule 501 (§ 230.501)) or the aggregate 
purchase price to be paid by the pur-
chaser for the securities (including the 
actual or maximum estimated conver-
sion, exercise, or exchange price for 
any underlying securities that have 
been qualified) is no more than ten per-
cent (10%) of the greater of such pur-
chaser’s: 

(1) Annual income or net worth if a 
natural person (with annual income 
and net worth for such natural person 
purchasers determined as provided in 
Rule 501 (§ 230.501)); or 

(2) Revenue or net assets for such 
purchaser’s most recently completed 
fiscal year end if a non-natural person. 

NOTE TO PARAGRAPH (d)(2)(i)(C). When secu-
rities underlying warrants or convertible se-
curities are being qualified pursuant to Tier 
2 of Regulation A one year or more after the 
qualification of an offering for which invest-
ment limitations previously applied, pur-
chasers of the underlying securities for 
which investment limitations would apply at 
that later date may determine compliance 
with the ten percent (10%) investment limi-
tation using the conversion, exercise, or ex-
change price to acquire the underlying secu-
rities at that later time without aggregating 
such price with the price of the overlying 
warrants or convertible securities. 

(D) The issuer may rely on a rep-
resentation of the purchaser when de-
termining compliance with the ten per-
cent (10%) investment limitation in 
this paragraph (d)(2)(i)(C), provided 
that the issuer does not know at the 
time of sale that any such representa-
tion is untrue. 

(ii) In a transaction that represents a 
sale by the issuer or an underwriter, or 
a sale by a dealer within 90 calendar 
days after qualification of the offering 
statement, each underwriter or dealer 
selling in such transaction must de-
liver to each purchaser from it, not 
later than two business days following 
the completion of such sale, a copy of 
the Final Offering Circular, subject to 
the following provisions: 

(A) If the sale was by the issuer and 
was not effected by or through an un-
derwriter or dealer, the issuer is re-
sponsible for delivering the Final Offer-

ing Circular as if the issuer were an un-
derwriter; 

(B) For continuous or delayed offer-
ings pursuant to paragraph (d)(3) of 
this section, the 90 calendar day period 
for dealers shall commence on the day 
of the first bona fide offering of securi-
ties under such offering statement; 

(C) If the security is listed on a reg-
istered national securities exchange, 
no offering circular need be delivered 
by a dealer more than 25 calendar days 
after the later of the qualification date 
of the offering statement or the first 
date on which the security was bona 
fide offered to the public; 

(D) No offering circular need be deliv-
ered by a dealer if the issuer is subject, 
immediately prior to the time of the 
filing of the offering statement, to the 
reporting requirements of Rule 257(b) 
(§ 230.257(b)); and 

(E) The Final Offering Circular deliv-
ery requirements set forth in para-
graph (d)(2)(ii) of this section may be 
satisfied by delivering a notice to the 
effect that the sale was made pursuant 
to a qualified offering statement that 
includes the uniform resource locator 
(‘‘URL’’), which, in the case of an elec-
tronic-only offering, must be an active 
hyperlink, where the Final Offering 
Circular, or the offering statement of 
which such Final Offering Circular is 
part, may be obtained on the Commis-
sion’s Electronic Data Gathering, 
Analysis and Retrieval System 
(‘‘EDGAR’’) and contact information 
sufficient to notify a purchaser where a 
request for a Final Offering Circular 
can be sent and received in response. 

(3) Continuous or delayed offerings. (i) 
Continuous or delayed offerings may be 
made under this Regulation A, so long 
as the offering statement pertains only 
to: 

(A) Securities that are to be offered 
or sold solely by or on behalf of a per-
son or persons other than the issuer, a 
subsidiary of the issuer, or a person of 
which the issuer is a subsidiary; 

(B) Securities that are to be offered 
and sold pursuant to a dividend or in-
terest reinvestment plan or an em-
ployee benefit plan of the issuer; 

(C) Securities that are to be issued 
upon the exercise of outstanding op-
tions, warrants, or rights; 
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(D) Securities that are to be issued 
upon conversion of other outstanding 
securities; 

(E) Securities that are pledged as col-
lateral; or 

(F) Securities the offering of which 
will be commenced within two calendar 
days after the qualification date, will 
be made on a continuous basis, may 
continue for a period in excess of 30 
calendar days from the date of initial 
qualification, and will be offered in an 
amount that, at the time the offering 
statement is qualified, is reasonably 
expected to be offered and sold within 
two years from the initial qualification 
date. These securities may be offered 
and sold only if not more than three 
years have elapsed since the initial 
qualification date of the offering state-
ment under which they are being of-
fered and sold; provided, however, that 
if a new offering statement has been 
filed pursuant to this paragraph 
(d)(3)(i)(F), securities covered by the 
prior offering statement may continue 
to be offered and sold until the earlier 
of the qualification date of the new of-
fering statement or 180 calendar days 
after the third anniversary of the ini-
tial qualification date of the prior of-
fering statement. Before the end of 
such three-year period, an issuer may 
file a new offering statement covering 
the securities. The new offering state-
ment must include all the information 
that would be required at that time in 
an offering statement relating to all 
offerings that it covers. Before the 
qualification date of the new offering 
statement, the issuer may include as 
part of such new offering statement 
any unsold securities covered by the 
earlier offering statement by identi-
fying on the cover page of the new of-
fering circular, or the latest amend-
ment, the amount of such unsold secu-
rities being included. The offering of 
securities on the earlier offering state-
ment will be deemed terminated as of 
the date of qualification of the new of-
fering statement. Securities may be 
sold pursuant to this paragraph 
(d)(3)(i)(F) only if the issuer is current 
in its annual and semiannual filings 
pursuant to Rule 257(b) (§ 230.257(b)), at 
the time of such sale. 

(ii) At the market offerings, by or on 
behalf of the issuer or otherwise, are 

not permitted under this Regulation A. 
As used in this paragraph (d)(3)(ii), the 
term at the market offering means an of-
fering of equity securities into an ex-
isting trading market for outstanding 
shares of the same class at other than 
a fixed price. 

(e) Confidential treatment. A request 
for confidential treatment may be 
made under Rule 406 (§ 230.406) for infor-
mation required to be filed, and Rule 83 
(§ 200.83) for information not required 
to be filed. 

(f) Electronic filing. Documents filed 
or otherwise provided to the Commis-
sion pursuant to this Regulation A 
must be submitted in electronic format 
by means of EDGAR in accordance 
with the EDGAR rules set forth in Reg-
ulation S–T (17 CFR part 232). 

[80 FR 21895, Apr. 20, 2015, as amended at 84 
FR 529, Jan. 31, 2019] 

§ 230.252 Offering statement. 

(a) Documents to be included. The of-
fering statement consists of the con-
tents required by Form 1–A (§ 239.90 of 
this chapter) and any other material 
information necessary to make the re-
quired statements, in light of the cir-
cumstances under which they are 
made, not misleading. 

(b) Paper, printing, language and pagi-
nation. Except as otherwise specified in 
this rule, the requirements for offering 
statements are the same as those speci-
fied in Rule 403 (§ 230.403) for registra-
tion statements under the Act. No fee 
is payable to the Commission upon ei-
ther the submission or filing of an of-
fering statement on Form 1–A, or any 
amendment to an offering statement. 

(c) Signatures. The issuer, its prin-
cipal executive officer, principal finan-
cial officer, principal accounting offi-
cer, and a majority of the members of 
its board of directors or other gov-
erning body, must sign the offering 
statement in the manner prescribed by 
Form 1–A. If a signature is by a person 
on behalf of any other person, evidence 
of authority to sign must be filed, ex-
cept where an executive officer signs 
for the issuer. 

(d) Non-public submission. An issuer 
whose securities have not been pre-
viously sold pursuant to a qualified of-
fering statement under this Regulation 
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A or an effective registration state-
ment under the Securities Act may 
submit a draft offering statement to 
the Commission for non-public review 
by the staff of the Commission before 
public filing, provided that the offering 
statement shall not be qualified less 
than 21 calendar days after the public 
filing with the Commission of: 

(1) The initial non-public submission; 
(2) All non-public amendments; and 
(3) All non-public correspondence 

submitted by or on behalf of the issuer 
to the Commission staff regarding such 
submissions (subject to any separately 
approved confidential treatment re-
quest under Rule 251(e) (§ 230.251(e)). 

(e) Qualification. An offering state-
ment and any amendment thereto can 
be qualified only at such date and time 
as the Commission may determine. 

(f) Amendments. (1)(i) Amendments to 
an offering statement must be signed 
and filed with the Commission in the 
same manner as the initial filing. 
Amendments to an offering statement 
must be filed under cover of Form 1–A 
and must be numbered consecutively in 
the order in which filed. 

(ii) Every amendment that includes 
amended audited financial statements 
must include the consent of the certi-
fying accountant to the use of such ac-
countant’s certification in connection 
with the amended financial statements 
in the offering statement or offering 
circular and to being named as having 
audited such financial statements. 

(iii) Amendments solely relating to 
Part III of Form 1–A must comply with 
the requirements of paragraph (f)(1)(i) 
of this section, except that such 
amendments may be limited to Part I 
of Form 1–A, an explanatory note, and 
all of the information required by Part 
III of Form 1–A. 

(2) Post-qualification amendments 
must be filed in the following cir-
cumstances for ongoing offerings: 

(i) At least every 12 months after the 
qualification date to include the finan-
cial statements that would be required 
by Form 1–A as of such date; or 

(ii) To reflect any facts or events 
arising after the qualification date of 
the offering statement (or the most re-
cent post-qualification amendment 
thereof) which, individually or in the 
aggregate, represent a fundamental 

change in the information set forth in 
the offering statement. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.253 Offering circular. 
(a) Contents. An offering circular 

must include the information required 
by Form 1–A for offering circulars. 

(b) Information that may be omitted. 
Notwithstanding paragraph (a) of this 
section, a qualified offering circular 
may omit information with respect to 
the public offering price, underwriting 
syndicate (including any material rela-
tionships between the issuer or selling 
securityholders and the unnamed un-
derwriters, brokers or dealers), under-
writing discounts or commissions, dis-
counts or commissions to dealers, 
amount of proceeds, conversion rates, 
call prices and other items dependent 
upon the offering price, delivery dates, 
and terms of the securities dependent 
upon the offering date; provided, that 
the following conditions are met: 

(1) The securities to be qualified are 
offered for cash. 

(2) The outside front cover page of 
the offering circular includes a bona 
fide estimate of the range of the max-
imum offering price and the maximum 
number of shares or other units of se-
curities to be offered or a bona fide es-
timate of the principal amount of debt 
securities offered, subject to the fol-
lowing conditions: 

(i) The range must not exceed $2 for 
offerings where the upper end of the 
range is $10 or less or 20% if the upper 
end of the price range is over $10; and 

(ii) The upper end of the range must 
be used in determining the aggregate 
offering price under Rule 251(a) 
(§ 230.251(a)). 

(3) The offering statement does not 
relate to securities to be offered by 
competitive bidding. 

(4) The volume of securities (the 
number of equity securities or aggre-
gate principal amount of debt securi-
ties) to be offered may not be omitted 
in reliance on this paragraph (b). 

NOTE TO PARAGRAPH (b). A decrease in the 
volume of securities offered or a change in 
the bona fide estimate of the offering price 
range from that indicated in the offering cir-
cular filed as part of a qualified offering 
statement may be disclosed in the offering 
circular filed with the Commission pursuant 
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to Rule 253(g) (§ 230.253(g)), so long as the de-
crease in the volume of securities offered or 
change in the price range would not materi-
ally change the disclosure contained in the 
offering statement at qualification. Notwith-
standing the foregoing, any decrease in the 
volume of securities offered and any devi-
ation from the low or high end of the price 
range may be reflected in the offering cir-
cular supplement filed with the Commission 
pursuant to Rule 253(g)(1) or (3) (§ 230.253(g)(1) 
or (3)) if, in the aggregate, the decrease in 
volume and/or change in price represent no 
more than a 20% change from the maximum 
aggregate offering price calculable using the 
information in the qualified offering state-
ment. In no circumstances may this para-
graph be used to offer securities where the 
maximum aggregate offering price would re-
sult in the offering exceeding the limit set 
forth in Rule 251(a) (§ 230.251(a)) or if the 
change would result in a Tier 1 offering be-
coming a Tier 2 offering. An offering circular 
supplement may not be used to increase the 
volume of securities being offered. Addi-
tional securities may only be offered pursu-
ant to a new offering statement or post-qual-
ification amendment qualified by the Com-
mission. 

(c) Filing of omitted information. The 
information omitted from the offering 
circular in reliance upon paragraph (b) 
of this section must be contained in an 
offering circular filed with the Com-
mission pursuant to paragraph (g) of 
this section; except that if such offer-
ing circular is not so filed by the later 
of 15 business days after the qualifica-
tion date of the offering statement or 
15 business days after the qualification 
of a post-qualification amendment 
thereto that contains an offering cir-
cular, the information omitted in reli-
ance upon paragraph (b) of this section 
must be contained in a qualified post- 
qualification amendment to the offer-
ing statement. 

(d) Presentation of information. (1) In-
formation in the offering circular must 
be presented in a clear, concise and un-
derstandable manner and in a type size 
that is easily readable. Repetition of 
information should be avoided; cross- 
referencing of information within the 
document is permitted. 

(2) Where an offering circular is dis-
tributed through an electronic me-
dium, issuers may satisfy legibility re-
quirements applicable to printed docu-
ments by presenting all required infor-
mation in a format readily commu-
nicated to investors. 

(e) Date. An offering circular must be 
dated approximately as of the date it 
was filed with the Commission. 

(f) Cover page legend. The cover page 
of every offering circular must display 
the following statement highlighted by 
prominent type or in another manner: 

The United States Securities and Ex-
change Commission does not pass upon 
the merits of or give its approval to 
any securities offered or the terms of 
the offering, nor does it pass upon the 
accuracy or completeness of any offer-
ing circular or other solicitation mate-
rials. These securities are offered pur-
suant to an exemption from registra-
tion with the Commission; however, 
the Commission has not made an inde-
pendent determination that the securi-
ties offered are exempt from registra-
tion. 

(g) Offering circular supplements. (1) 
An offering circular that discloses in-
formation previously omitted from the 
offering circular in reliance upon Rule 
253(b) (§ 230.253(b)) must be filed with 
the Commission no later than two busi-
ness days following the earlier of the 
date of determination of the offering 
price or the date such offering circular 
is first used after qualification in con-
nection with a public offering or sale. 

(2) An offering circular that reflects 
information other than that covered in 
paragraph (g)(1) of this section that 
constitutes a substantive change from 
or addition to the information set forth 
in the last offering circular filed with 
the Commission must be filed with the 
Commission no later than five business 
days after the date it is first used after 
qualification in connection with a pub-
lic offering or sale. If an offering cir-
cular filed pursuant to this paragraph 
(g)(2) consists of an offering circular 
supplement attached to an offering cir-
cular that previously had been filed or 
was not required to be filed pursuant to 
paragraph (g) of this section because it 
did not contain substantive changes 
from an offering circular that pre-
viously was filed, only the offering cir-
cular supplement need be filed under 
paragraph (g) of this section, provided 
that the cover page of the offering cir-
cular supplement identifies the date(s) 
of the related offering circular and any 
offering circular supplements thereto 
that together constitute the offering 
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circular with respect to the securities 
currently being offered or sold. 

(3) An offering circular that discloses 
information, facts or events covered in 
both paragraphs (g)(1) and (2) of this 
section must be filed with the Commis-
sion no later than two business days 
following the earlier of the date of the 
determination of the offering price or 
the date it is first used after qualifica-
tion in connection with a public offer-
ing or sale. 

(4) An offering circular required to be 
filed pursuant to paragraph (g) of this 
section that is not filed within the 
time frames specified in paragraphs 
(g)(1) through (3) of this section, as ap-
plicable, must be filed pursuant to this 
paragraph (g)(4) as soon as practicable 
after the discovery of such failure to 
file. 

(5) Each offering circular filed under 
this section must contain in the upper 
right corner of the cover page the para-
graphs of paragraphs (g)(1) through (4) 
of this section under which the filing is 
made, and the file number of the offer-
ing statement to which the offering 
circular relates. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.254 Preliminary offering circular. 
After the filing of an offering state-

ment, but before its qualification, writ-
ten offers of securities may be made if 
they meet the following requirements: 

(a) Outside front cover page. The out-
side front cover page of the material 
bears the caption Preliminary Offering 
Circular, the date of issuance, and the 
following legend, which must be high-
lighted by prominent type or in an-
other manner: 

An offering statement pursuant to 
Regulation A relating to these securi-
ties has been filed with the Securities 
and Exchange Commission. Informa-
tion contained in this Preliminary Of-
fering Circular is subject to completion 
or amendment. These securities may 
not be sold nor may offers to buy be ac-
cepted before the offering statement 
filed with the Commission is qualified. 
This Preliminary Offering Circular 
shall not constitute an offer to sell or 
the solicitation of an offer to buy nor 
may there be any sales of these securi-
ties in any state in which such offer, 
solicitation or sale would be unlawful 

before registration or qualification 
under the laws of any such state. We 
may elect to satisfy our obligation to 
deliver a Final Offering Circular by 
sending you a notice within two busi-
ness days after the completion of our 
sale to you that contains the URL 
where the Final Offering Circular or 
the offering statement in which such 
Final Offering Circular was filed may 
be obtained. 

(b) Other contents. The Preliminary 
Offering Circular contains substan-
tially the information required to be in 
an offering circular by Form 1–A 
(§ 239.90 of this chapter), except that 
certain information may be omitted 
under Rule 253(b) (§ 230.253(b)) subject 
to the conditions set forth in such rule. 

(c) Filing. The Preliminary Offering 
Circular is filed as a part of the offer-
ing statement. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.255 Solicitations of interest and 
other communications. 

(a) Solicitation of interest. At any time 
before the qualification of an offering 
statement, including before the non- 
public submission or public filing of 
such offering statement, an issuer or 
any person authorized to act on behalf 
of an issuer may communicate orally 
or in writing to determine whether 
there is any interest in a contemplated 
securities offering. Such communica-
tions are deemed to be an offer of a se-
curity for sale for purposes of the anti-
fraud provisions of the federal securi-
ties laws. No solicitation or acceptance 
of money or other consideration, nor of 
any commitment, binding or otherwise, 
from any person is permitted until 
qualification of the offering statement. 

(b) Conditions. The communications 
must: 

(1) State that no money or other con-
sideration is being solicited, and if sent 
in response, will not be accepted; 

(2) State that no offer to buy the se-
curities can be accepted and no part of 
the purchase price can be received 
until the offering statement is quali-
fied, and any such offer may be with-
drawn or revoked, without obligation 
or commitment of any kind, at any 
time before notice of its acceptance 
given after the qualification date; 
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(3) State that a person’s indication of 
interest involves no obligation or com-
mitment of any kind; and 

(4) After the public filing of the offer-
ing statement: 

(i) State from whom a copy of the 
most recent version of the Preliminary 
Offering Circular may be obtained, in-
cluding a phone number and address of 
such person; 

(ii) Provide the URL where such Pre-
liminary Offering Circular, or the of-
fering statement in which such Pre-
liminary Offering Circular was filed, 
may be obtained; or 

(iii) Include a complete copy of the 
Preliminary Offering Circular. 

(c) Indications of interest. Any written 
communication under this rule may in-
clude a means by which a person may 
indicate to the issuer that such person 
is interested in a potential offering. 
This issuer may require the name, ad-
dress, telephone number, and/or email 
address in any response form included 
pursuant to this paragraph (c). 

(d) Revised solicitations of interest. If 
solicitation of interest materials are 
used after the public filing of the offer-
ing statement and such solicitation of 
interest materials contain information 
that is inaccurate or inadequate in any 
material respect, revised solicitation of 
interest materials must be redistrib-
uted in a substantially similar manner 
as such materials were originally dis-
tributed. Notwithstanding the fore-
going in this paragraph (d), if the only 
information that is inaccurate or inad-
equate is contained in a Preliminary 
Offering Circular provided with the so-
licitation of interest materials pursu-
ant to paragraphs (b)(4)(i) or (ii) of this 
section, no such redistribution is re-
quired in the following circumstances: 

(1) in the case of paragraph (b)(4)(i) of 
this section, the revised Preliminary 
Offering Circular will be provided to 
any persons making new inquiries and 
will be recirculated to any persons 
making any previous inquiries; or 

(2) in the case of paragraph (b)(4)(ii) 
of this section, the URL continues to 
link directly to the most recent Pre-
liminary Offering Circular or to the of-
fering statement in which such revised 
Preliminary Offering Circular was 
filed. 

(e) Abandoned offerings. Where an 
issuer decides to register an offering 
under the Securities Act after solic-
iting interest in a contemplated, but 
subsequently abandoned, Regulation A 
offering, the abandoned Regulation A 
offering would not be subject to inte-
gration with the registered offering if 
the issuer engaged in solicitations of 
interest pursuant to this rule only to 
qualified institutional buyers and in-
stitutional accredited investors per-
mitted by Section 5(d) of the Securities 
Act. If the issuer engaged in solicita-
tions of interest to persons other than 
qualified institutional buyers and in-
stitutional accredited investors, an 
abandoned Regulation A offering would 
not be subject to integration if the 
issuer (and any underwriter, broker, 
dealer, or agent used by the issuer in 
connection with the proposed offering) 
waits at least 30 calendar days between 
the last such solicitation of interest in 
the Regulation A offering and the fil-
ing of the registration statement with 
the Commission. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.256 Definition of ‘‘qualified pur-
chaser’’. 

For purposes of Section 18(b)(3) of the 
Securities Act [15 U.S.C. 77r(b)(3)], a 
‘‘qualified purchaser’’ means any per-
son to whom securities are offered or 
sold pursuant to a Tier 2 offering of 
this Regulation A. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.257 Periodic and current report-
ing; exit report. 

(a) Tier 1: Exit report. Each issuer that 
has filed an offering statement for a 
Tier 1 offering that has been qualified 
pursuant to this Regulation A must 
file an exit report on Form 1–Z (§ 239.94 
of this chapter) not later than 30 cal-
endar days after the termination or 
completion of the offering. 

(b) Tier 2: Periodic and current report-
ing. Each issuer that has filed an offer-
ing statement for a Tier 2 offering that 
has been qualified pursuant to this 
Regulation A must file with the Com-
mission the following periodic and cur-
rent reports: 

(1) Annual reports. An annual report 
on Form 1–K (§ 239.91 of this chapter) 
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for the fiscal year in which the offering 
statement became qualified and for 
any fiscal year thereafter, unless the 
issuer’s obligation to file such annual 
report is suspended under paragraph (d) 
of this section. Annual reports must be 
filed within the period specified in 
Form 1–K. 

(2) Special financial report. (i) A spe-
cial financial report on Form 1–K or 
Form 1–SA if the offering statement 
did not contain the following: 

(A) Audited financial statements for 
the issuer’s most recent fiscal year (or 
for the life of the issuer if less than a 
full fiscal year) preceding the fiscal 
year in which the issuer’s offering 
statement became qualified; or 

(B) unaudited financial statements 
covering the first six months of the 
issuer’s current fiscal year if the offer-
ing statement was qualified during the 
last six months of that fiscal year. 

(ii) The special financial report de-
scribed in paragraph (b)(2)(i)(A) of this 
section must be filed under cover of 
Form 1–K within 120 calendar days 
after the qualification date of the of-
fering statement and must include au-
dited financial statements for such fis-
cal year or other period specified in 
that paragraph, as the case may be. 
The special financial report described 
in paragraph (b)(2)(i)(B) of this section 
must be filed under cover of Form 1–SA 
within 90 calendar days after the quali-
fication date of the offering statement 
and must include the semiannual fi-
nancial statements for the first six 
months of the issuer’s fiscal year, 
which may be unaudited. 

(iii) A special financial report must 
be signed in accordance with the re-
quirements of the form on which it is 
filed. 

(3) Semiannual report. A semiannual 
report on Form 1–SA (§ 239.92 of this 
chapter) within the period specified in 
Form 1–SA. Semiannual reports must 
cover the first six months of each fiscal 
year of the issuer, commencing with 
the first six months of the fiscal year 
immediately following the most recent 
fiscal year for which full financial 
statements were included in the offer-
ing statement, or, if the offering state-
ment included financial statements for 
the first six months of the fiscal year 
following the most recent full fiscal 

year, for the first six months of the fol-
lowing fiscal year. 

(4) Current reports. Current reports on 
Form 1–U (§ 239.93 of this chapter) with 
respect to the matters and within the 
period specified in that form, unless 
substantially the same information has 
been previously reported to the Com-
mission by the issuer under cover of 
Form 1–K or Form 1–SA. 

(5) Reporting by successor issuers. 
Where in connection with a succession 
by merger, consolidation, exchange of 
securities, acquisition of assets or oth-
erwise, securities of any issuer that is 
not required to file reports pursuant to 
paragraph (b) of this section are issued 
to the holders of any class of securities 
of another issuer that is required to 
file such reports, the duty to file re-
ports pursuant to paragraph (b) of this 
section shall be deemed to have been 
assumed by the issuer of the class of 
securities so issued. The successor 
issuer must, after the consummation of 
the succession, file reports in accord-
ance with paragraph (b) of this section, 
unless that issuer is exempt from filing 
such reports or the duty to file such re-
ports is terminated or suspended under 
paragraph (d) of this section. 

(6) Exchange Act reporting require-
ments. The duty to file reports under 
this rule shall be deemed to have been 
met if the issuer is subject to the re-
porting requirements of Section 13 or 
15(d) of the Exchange Act (15 U.S.C. 
78m or 15 U.S.C. 78o) and, as of each 
Form 1–K and Form 1–SA due date, has 
filed all reports required to be filed by 
Section 13 or 15(d) of the Exchange Act 
(15 U.S.C. 78m or 15 U.S.C. 78o) during 
the 12 months (or such shorter period 
that the registrant was required to file 
such reports) preceding such due date. 

(c) Amendments. All amendments to 
the reports described in paragraphs (a) 
and (b) of this section must be filed 
under cover of the form amended, 
marked with the letter A to designate 
the document as an amendment, e.g., 
‘‘1–K/A,’’ and in compliance with perti-
nent requirements applicable to such 
reports. Amendments filed pursuant to 
this paragraph (c) must set forth the 
complete text of each item as amended, 
but need not include any items that 
were not amended. Amendments must 
be numbered sequentially and be filed 
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separately for each report amended. 
Amendments must be signed on behalf 
of the issuer by a duly authorized rep-
resentative of the issuer. An amend-
ment to any report required to include 
certifications as specified in the appli-
cable form must include new certifi-
cations by the appropriate persons. 

(d) Suspension of duty to file reports. 
(1) [Reserved] 
(2) The duty to file reports under 

paragraph (b) of this section with re-
spect to a class of securities held of 
record (as defined in Rule 12g5–1 
(§ 240.12g5–1 of this chapter)) by less 
than 300 persons, or less than 1,200 per-
sons for a bank (as defined in Section 
3(a)(6) of the Exchange Act (15 U.S.C. 
78c(a)(6)), or a bank holding company 
(as defined in section 2 of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1841)), shall be suspended for such class 
of securities immediately upon filing 
with the Commission an exit report on 
Form 1–Z (§ 239.94 of this chapter) if the 
issuer of such class has filed all reports 
due pursuant to this rule before the 
date of such Form 1–Z filing for the 
shorter of: 

(i) The period since the issuer became 
subject to such reporting obligation; or 

(ii) Its most recent three fiscal years 
and the portion of the current year pre-
ceding the date of filing Form 1–Z. 

(3) For the purposes of paragraph 
(d)(2) of this section, the term class 
shall be construed to include all securi-
ties of an issuer that are of substan-
tially similar character and the holders 
of which enjoy substantially similar 
rights and privileges. If the Form 1–Z is 
subsequently withdrawn or if it is de-
nied because the issuer was ineligible 
to use the form, the issuer must, with-
in 60 calendar days, file with the Com-
mission all reports which would have 
been required if such exit report had 
not been filed. If the suspension re-
sulted from the issuer’s merger into, or 
consolidation with, another issuer or 
issuers, the notice must be filed by the 
successor issuer. 

(4) The ability to suspend reporting, 
as described in paragraph (d)(2) of this 
section, is not available for any class of 
securities if: 

(i) During that fiscal year a Tier 2 of-
fering statement was qualified; 

(ii) The issuer has not filed an annual 
report under this rule or the Exchange 
Act for the fiscal year in which a Tier 
2 offering statement was qualified; or 

(iii) Offers or sales of securities of 
that class are being made pursuant to 
a Tier 2 Regulation A offering. 

(e) Termination of duty to file reports. 
If the duty to file reports is deemed to 
have been met pursuant to paragraph 
(b)(6) of this section and such status 
ends because the issuer terminates or 
suspends its duty to file reports under 
the Exchange Act, the issuer’s obliga-
tion to file reports under paragraph (b) 
of this section shall: 

(1) Automatically terminate if the 
issuer is eligible to suspend its duty to 
file reports under paragraphs (d)(2) and 
(3) of this section; or 

(2) Recommence with the report cov-
ering the most recent financial period 
after that included in any effective reg-
istration statement or filed Exchange 
Act report. 

(f) Temporary relief from ongoing re-
porting requirements. (1) An issuer that 
is not able to meet a filing deadline for 
any report or form required to be filed 
by § 230.252(f)(2)(i) or paragraphs (a) 
through (c) of this section during the 
period from and including March 26, 
2020, to May 31, 2020, due to cir-
cumstances relating to coronavirus dis-
ease 2019 (COVID–19) shall be deemed to 
have satisfied the filing deadline for 
such report or form if: 

(i) The issuer promptly discloses on 
its public website or provides direct no-
tification to its investors that it is re-
lying on this paragraph (f); and 

(ii) The issuer files such report or 
form with the Commission no later 
than 45 days after the original filing 
deadline of the report or form. 

(2) In any report or form filed pursu-
ant to paragraph (f)(1)(ii) of this sec-
tion, the issuer must disclose that it is 
relying on this paragraph (f) and state 
the reasons why, in good faith, it could 
not file such report or form on a timely 
basis. 

[80 FR 21895, Apr. 20, 2015, as amended at 82 
FR 45725, Oct. 2, 2017; 83 FR 47836, Sept. 21, 
2018; 83 FR 52964, Oct. 19, 2018; 84 FR 529, Jan. 
31, 2019; 85 FR 17751, Mar. 31, 2020] 

EFFECTIVE DATE NOTE: At 85 FR 17751, Mar. 
31, 2020, § 230.257 was amended by adding 
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paragraph (f), effective from Mar. 30, 2020 
through July 15, 2020. 

§ 230.258 Suspension of the exemption. 

(a) Suspension. The Commission may 
at any time enter an order temporarily 
suspending a Regulation A exemption 
if it has reason to believe that: 

(1) No exemption is available or any 
of the terms, conditions or require-
ments of Regulation A have not been 
complied with; 

(2) The offering statement, any sales 
or solicitation of interest material, or 
any report filed pursuant to Rule 257 
(§ 230.257) contains any untrue state-
ment of a material fact or omits to 
state a material fact necessary in order 
to make the statements made, in light 
of the circumstances under which they 
are made, not misleading; 

(3) The offering is being made or 
would be made in violation of section 
17 of the Securities Act; 

(4) An event has occurred after the 
filing of the offering statement that 
would have rendered the exemption 
hereunder unavailable if it had oc-
curred before such filing; 

(5) Any person specified in Rule 262(a) 
(§ 230.262(a)) has been indicted for any 
crime or offense of the character speci-
fied in Rule 262(a)(1) (§ 230.262(a)(1)), or 
any proceeding has been initiated for 
the purpose of enjoining any such per-
son from engaging in or continuing any 
conduct or practice of the character 
specified in Rule 262(a)(2) 
(§ 230.262(a)(2)), or any proceeding has 
been initiated for the purposes of Rule 
262(a)(3)–(8) (§ 230.262(a)(3) through (8)); 
or 

(6) The issuer or any promoter, offi-
cer, director, or underwriter has failed 
to cooperate, or has obstructed or re-
fused to permit the making of an inves-
tigation by the Commission in connec-
tion with any offering made or pro-
posed to be made in reliance on Regula-
tion A. 

(b) Notice and hearing. Upon the entry 
of an order under paragraph (a) of this 
section, the Commission will promptly 
give notice to the issuer, any under-
writer, and any selling securityholder: 

(1) That such order has been entered, 
together with a brief statement of the 
reasons for the entry of the order; and 

(2) That the Commission, upon re-
ceipt of a written request within 30 cal-
endar days after the entry of the order, 
will, within 20 calendar days after re-
ceiving the request, order a hearing at 
a place to be designated by the Com-
mission. 

(c) Suspension order. If no hearing is 
requested and none is ordered by the 
Commission, an order entered under 
paragraph (a) of this section shall be-
come permanent on the 30th calendar 
day after its entry and shall remain in 
effect unless or until it is modified or 
vacated by the Commission. Where a 
hearing is requested or is ordered by 
the Commission, the Commission will, 
after notice of and opportunity for 
such hearing, either vacate the order 
or enter an order permanently sus-
pending the exemption. 

(d) Permanent suspension. The Com-
mission may, at any time after notice 
of and opportunity for hearing, enter 
an order permanently suspending the 
exemption for any reason upon which 
it could have entered a temporary sus-
pension order under paragraph (a) of 
this section. Any such order shall re-
main in effect until vacated by the 
Commission. 

(e) Notice procedures. All notices re-
quired by this rule must be given by 
personal service, registered or certified 
mail to the addresses given by the 
issuer, any underwriter and any selling 
securityholder in the offering state-
ment. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.259 Withdrawal or abandonment 
of offering statements. 

(a) Withdrawal. If none of the securi-
ties that are the subject of an offering 
statement has been sold and such offer-
ing statement is not the subject of a 
proceeding under Rule 258 (§ 230.258), 
the offering statement may be with-
drawn with the Commission’s consent. 
The application for withdrawal must 
state the reason the offering statement 
is to be withdrawn and must be signed 
by an authorized representative of the 
issuer. Any withdrawn document will 
remain in the Commission’s files, as 
well as the related request for with-
drawal. 

(b) Abandonment. When an offering 
statement has been on file with the 
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Commission for nine months without 
amendment and has not become quali-
fied, the Commission may, in its dis-
cretion, declare the offering statement 
abandoned. If the offering statement 
has been amended, the nine-month pe-
riod shall be computed from the date of 
the latest amendment. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.260 Insignificant deviations from 
a term, condition or requirement of 
Regulation A. 

(a) Failure to comply. A failure to 
comply with a term, condition or re-
quirement of Regulation A will not re-
sult in the loss of the exemption from 
the requirements of section 5 of the Se-
curities Act for any offer or sale to a 
particular individual or entity, if the 
person relying on the exemption estab-
lishes that: 

(1) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that 
particular individual or entity; 

(2) The failure to comply was insig-
nificant with respect to the offering as 
a whole, provided that any failure to 
comply with Rule 251(a), (b), and (d)(1) 
and (3) (§ 230.251(a), (b), and (d)(1) and 
(3)) shall be deemed to be significant to 
the offering as a whole; and 

(3) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of Regulation A. 

(b) Action by Commission. A trans-
action made in reliance upon Regula-
tion A must comply with all applicable 
terms, conditions and requirements of 
the regulation. Where an exemption is 
established only through reliance upon 
paragraph (a) of this section, the fail-
ure to comply shall nonetheless be ac-
tionable by the Commission under sec-
tion 20 of the Securities Act. 

(c) Suspension. This provision pro-
vides no relief or protection from a pro-
ceeding under Rule 258 (§ 230.258). 

[80 FR 21895, Apr. 20, 2015] 

§ 230.261 Definitions. 
As used in this Regulation A, all 

terms have the same meanings as in 
Rule 405 (§ 230.405), except that all ref-
erences to registrant in those defini-
tions shall refer to the issuer of the se-

curities to be offered and sold under 
Regulation A. In addition, these terms 
have the following meanings: 

(a) Affiliated issuer. An affiliate (as 
defined in Rule 501 (§ 230.501)) of the 
issuer that is issuing securities in the 
same offering. 

(b) Business day. Any day except Sat-
urdays, Sundays or United States fed-
eral holidays. 

(c) Eligible securities. Equity securi-
ties, debt securities, and securities con-
vertible or exchangeable to equity in-
terests, including any guarantees of 
such securities, but not including 
asset-backed securities as such term is 
defined in Item 1101(c) of Regulation 
AB. 

(d) Final order. A written directive or 
declaratory statement issued by a fed-
eral or state agency described in Rule 
262(a)(3) (§ 230.262(a)(3)) under applica-
ble statutory authority that provides 
for notice and an opportunity for hear-
ing, which constitutes a final disposi-
tion or action by that federal or state 
agency. 

(e) Final offering circular. The more 
recent of: the current offering circular 
contained in a qualified offering state-
ment; and any offering circular filed 
pursuant to Rule 253(g) (§ 230.253(g)). If, 
however, the issuer is relying on Rule 
253(b) ((§ 230.253(b)), the Final Offering 
Circular is the most recent of the offer-
ing circular filed pursuant to Rule 
253(g)(1) or (3) (§ 230.253(g)(1) or (3)) and 
any subsequent offering circular filed 
pursuant to Rule 253(g) (§ 230.253(g)). 

(f) Offering statement. An offering 
statement prepared pursuant to Regu-
lation A. 

(g) Preliminary offering circular. The 
offering circular described in Rule 254 
(§ 230.254). 

[80 FR 21895, Apr. 20, 2015] 

§ 230.262 Disqualification provisions. 

(a) Disqualification events. No exemp-
tion under this Regulation A shall be 
available for a sale of securities if the 
issuer; any predecessor of the issuer; 
any affiliated issuer; any director, ex-
ecutive officer, other officer partici-
pating in the offering, general partner 
or managing member of the issuer; any 
beneficial owner of 20% or more of the 
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issuer’s outstanding voting equity se-
curities, calculated on the basis of vot-
ing power; any promoter connected 
with the issuer in any capacity at the 
time of filing, any offer after qualifica-
tion, or such sale; any person that has 
been or will be paid (directly or indi-
rectly) remuneration for solicitation of 
purchasers in connection with such 
sale of securities; any general partner 
or managing member of any such solic-
itor; or any director, executive officer 
or other officer participating in the of-
fering of any such solicitor or general 
partner or managing member of such 
solicitor: 

(1) Has been convicted, within ten 
years before the filing of the offering 
statement (or five years, in the case of 
issuers, their predecessors and affili-
ated issuers), of any felony or mis-
demeanor: 

(i) In connection with the purchase 
or sale of any security; 

(ii) Involving the making of any false 
filing with the Commission; or 

(iii) Arising out of the conduct of the 
business of an underwriter, broker, 
dealer, municipal securities dealer, in-
vestment adviser or paid solicitor of 
purchasers of securities; 

(2) Is subject to any order, judgment 
or decree of any court of competent ju-
risdiction, entered within five years be-
fore the filing of the offering state-
ment, that, at the time of such filing, 
restrains or enjoins such person from 
engaging or continuing to engage in 
any conduct or practice: 

(i) In connection with the purchase 
or sale of any security; 

(ii) Involving the making of any false 
filing with the Commission; or 

(iii) Arising out of the conduct of the 
business of an underwriter, broker, 
dealer, municipal securities dealer, in-
vestment adviser or paid solicitor of 
purchasers of securities; 

(3) Is subject to a final order (as de-
fined in Rule 261 (§ 230.261)) of a state 
securities commission (or an agency or 
officer of a state performing like func-
tions); a state authority that super-
vises or examines banks, savings asso-
ciations, or credit unions; a state in-
surance commission (or an agency or 
officer of a state performing like func-
tions); an appropriate federal banking 
agency; the U.S. Commodity Futures 

Trading Commission; or the National 
Credit Union Administration that: 

(i) At the time of the filing of the of-
fering statement, bars the person from: 

(A) Association with an entity regu-
lated by such commission, authority, 
agency, or officer; 

(B) Engaging in the business of secu-
rities, insurance or banking; or 

(C) Engaging in savings association 
or credit union activities; or 

(ii) Constitutes a final order based on 
a violation of any law or regulation 
that prohibits fraudulent, manipula-
tive, or deceptive conduct entered 
within ten years before such filing of 
the offering statement; 

(4) Is subject to an order of the Com-
mission entered pursuant to section 
15(b) or 15B(c) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78o(b) or 
78o–4(c)) or section 203(e) or (f) of the 
Investment Advisers Act of 1940 (15 
U.S.C. 80b–3(e) or (f)) that, at the time 
of the filing of the offering statement: 

(i) Suspends or revokes such person’s 
registration as a broker, dealer, munic-
ipal securities dealer or investment ad-
viser; 

(ii) Places limitations on the activi-
ties, functions or operations of such 
person; or 

(iii) Bars such person from being as-
sociated with any entity or from par-
ticipating in the offering of any penny 
stock; 

(5) Is subject to any order of the 
Commission entered within five years 
before the filing of the offering state-
ment that, at the time of such filing, 
orders the person to cease and desist 
from committing or causing a viola-
tion or future violation of: 

(i) Any scienter-based anti-fraud pro-
vision of the federal securities laws, in-
cluding without limitation section 
17(a)(1) of the Securities Act of 1933 (15 
U.S.C. 77q(a)(1)), section 10(b) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78j(b)) and 17 CFR 240.10b–5, section 
15(c)(1) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78o(c)(1)) and section 
206(1) of the Investment Advisers Act of 
1940 (15 U.S.C. 80b–6(1)), or any other 
rule or regulation thereunder; or 

(ii) Section 5 of the Securities Act of 
1933 (15 U.S.C. 77e). 

(6) Is suspended or expelled from 
membership in, or suspended or barred 
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from association with a member of, a 
registered national securities exchange 
or a registered national or affiliated se-
curities association for any act or 
omission to act constituting conduct 
inconsistent with just and equitable 
principles of trade; 

(7) Has filed (as a registrant or 
issuer), or was or was named as an un-
derwriter in, any registration state-
ment or offering statement filed with 
the Commission that, within five years 
before the filing of the offering state-
ment, was the subject of a refusal 
order, stop order, or order suspending 
the Regulation A exemption, or is, at 
the time of such filing, the subject of 
an investigation or proceeding to de-
termine whether a stop order or sus-
pension order should be issued; or 

(8) Is subject to a United States Post-
al Service false representation order 
entered within five years before the fil-
ing of the offering statement, or is, at 
the time of such filing, subject to a 
temporary restraining order or pre-
liminary injunction with respect to 
conduct alleged by the United States 
Postal Service to constitute a scheme 
or device for obtaining money or prop-
erty through the mail by means of 
false representations. 

(b) Transition, waivers, reasonable care 
exception. Paragraph (a) of this section 
shall not apply: 

(1) With respect to any order under 
§ 230.262(a)(3) or (5) that occurred or was 
issued before June 19, 2015; 

(2) Upon a showing of good cause and 
without prejudice to any other action 
by the Commission, if the Commission 
determines that it is not necessary 
under the circumstances that an ex-
emption be denied; 

(3) If, before the filing of the offering 
statement, the court or regulatory au-
thority that entered the relevant 
order, judgment or decree advises in 
writing (whether contained in the rel-
evant judgment, order or decree or sep-
arately to the Commission or its staff) 
that disqualification under paragraph 
(a) of this section should not arise as a 
consequence of such order, judgment or 
decree; or 

(4) If the issuer establishes that it did 
not know and, in the exercise of rea-
sonable care, could not have known 

that a disqualification existed under 
paragraph (a) of this section. 

NOTE TO PARAGRAPH (b)(4). An issuer will 
not be able to establish that it has exercised 
reasonable care unless it has made, in light 
of the circumstances, factual inquiry into 
whether any disqualifications exist. The na-
ture and scope of the factual inquiry will 
vary based on the facts and circumstances 
concerning, among other things, the issuer 
and the other offering participants. 

(c) Affiliated issuers. For purposes of 
paragraph (a) of this section, events re-
lating to any affiliated issuer that oc-
curred before the affiliation arose will 
be not considered disqualifying if the 
affiliated entity is not: 

(1) In control of the issuer; or 
(2) Under common control with the 

issuer by a third party that was in con-
trol of the affiliated entity at the time 
of such events. 

(d) Disclosure of prior ‘‘bad actor’’ 
events. The issuer must include in the 
offering circular a description of any 
matters that would have triggered dis-
qualification under paragraphs (a)(3) 
and (5) of this section but occurred be-
fore June 19, 2015. The failure to pro-
vide such information shall not prevent 
an issuer from relying on Regulation A 
if the issuer establishes that it did not 
know and, in the exercise of reasonable 
care, could not have known of the ex-
istence of the undisclosed matter or 
matters. 

[80 FR 21895, Apr. 20, 2015] 

§ 230.263 Consent to service of process. 

(a) If the issuer is not organized 
under the laws of any of the states or 
territories of the United States of 
America, it shall furnish to the Com-
mission a written irrevocable consent 
and power of attorney on Form F–X 
(§ 239.42 of this chapter) at the time of 
filing the offering statement required 
by Rule 252 (§ 230.252). 

(b) Any change to the name or ad-
dress of the agent for service of the 
issuer shall be communicated promptly 
to the Commission through amend-
ment of the requisite form and ref-
erencing the file number of the rel-
evant offering statement. 

[80 FR 21895, Apr. 20, 2015] 
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